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q1 REILLY, P.J. On August 25, 2009, James M. Pulkkila committed
to keeping a $250,000 life insurance policy in full force naming his children as
“sole and irrevocable primary beneficiaries” until the children reached adulthood
as part of a marital settlement agreement (MSA). In 2014, James reneged and
changed the beneficiary designation to his new wife. James died a year later, and
the $250,000 was paid to his new wife. Joan C. Pulkkila, James’ former wife,
appeals the denial of her motion for a constructive trust on behalf of the children.

We reverse the court’s denial of a constructive trust.
BACKGROUND

912 The facts are undisputed. Joan and James were married in 1996; had
two children; and divorced in July 2009. At issue is a provision in their MSA—

incorporated into the judgment of divorce—which provides:

Both parties shall maintain in full force and pay the
premiums on all life insurance presently in existence on
their lives or obtain comparable insurance coverage, with
the parties’ minor children named as sole and irrevocable
primary beneficiaries until the youngest minor child
reaches the age of majority ....

(Emphasis added.) The MSA also provided that “[i]f either party fails for any
reason to maintain any of the insurance required under this article, there shall be a
valid and provable lien against his or her estate in favor of the specified
beneficiary to the extent of the difference between the insurance required and the

actual death benefits received.”

1.3 At the time of the divorce in 2009, James had a $250,000 insurance
policy with Banner Life Insurance (Banner). In 2013, James married his new

wife, and in November 2014, he changed the beneficiary designation on the
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Banner policy to his new wife. James died in November 2015 when his children

were still minors.!

4 Banner paid James’ new wife $250,091—the proceeds of the policy.
Joan filed a motion to enforce the insurance provision of the judgment of divorce
via a constructive trust as James’ estate only totaled $5600 at the time of the
hearing, thereby making a lien against the estate meaningless. The circuit court
denied Joan’s motion, reasoning that in order to “get to” the question of a
constructive trust, it had to find that the language of the MSA was ambiguous.?
The court acknowledged that it was a “rotten deal” for the children, but the

remedy was a lien against the estate. Joan appeals.
DISCUSSION

95 We first discuss the standard by which this court reviews the circuit
court’s decision in this case. We review the circuit court’s decision to impose a
constructive trust for an erroneous exercise of discretion. Pluemer v. Pluemer,
2009 WI App 170, 99, 322 Wis. 2d 138, 776 N.W.2d 261. “Discretionary acts are
sustained if the [circuit] court examined the relevant facts, applied the proper
standard of law, and, using a demonstrated rational process, reached a conclusion
that a reasonable judge could reach.” Id. (citation omitted). In this case, the
circuit court stated that “[t]he first question I must figure out is whether or not the
law allows me to do this.... [I]f it gets to a point where the Court does have the

authority to make an equitable decision on it, if the MSA is not clear, then we will

' There is some discrepancy in the record as to his oldest child’s age at the time of
James’ death but in any event, the youngest child was still a minor.

2 Joan also filed a motion for reconsideration, which the circuit court denied.
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go down that road.” The order of the court further provides that “[b]ecause those
provisions of the [MSA] are not ambiguous, the Court declines ... Petitioner’s
request to step outside the terms of the [MSA] to provide for remedies not written
into the contract by the parties.” The circuit court erred in its belief that it was

required to find ambiguity in the MSA in order to impose a constructive trust.

96 A constructive trust is an equitable remedy imposed to prevent
unjust enrichment and unfairness and is a power to be applied “as necessary” to
meet the needs of a particular case. Prince v. Bryant, 87 Wis. 2d 662, 674, 275
N.W.2d 676 (1979); see also Richards v. Richards, 58 Wis. 2d 290, 296, 206

N.W.2d 134 (1973). Black letter law of constructive trusts states:

The constructive trust is an equitable device created by
law to prevent unjust enrichment, which arises when one
party receives a benefit, the retention of which is unjust to
another. A constructive trust will be imposed only in
limited circumstances. The legal title must be held by
someone who in equity and good conscience should not be
entitled to beneficial enjoyment. Title must also have been
obtained by means of actual or constructive fraud, duress,
abuse of a confidential relationship, mistake, commission
of a wrong, or by any form of unconscionable conduct.

Wilharms v. Wilharms, 93 Wis. 2d 671, 678-79, 287 N.W.2d 779 (1980)
(citations omitted). Importantly, the law of constructive trusts does not require a
finding that the contractual language is ambiguous. See id. The individual
“against whom the constructive trust is to be imposed” need not “be a wrongdoer
or know of the wrongdoing initially. If the other elements for imposing a
constructive trust have been satisfied, and the holder of the legal title is not a bona
fide purchaser, a constructive trust may be imposed.” Id. at 679. Our courts have

routinely held that a constructive trust may be imposed over life insurance
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proceeds under similar circumstances.® See, e.g., Richards, 58 Wis. 2d at 298-99;
Pluemer, 322 Wis. 2d 138, q1-2; Singer v. Jones, 173 Wis. 2d 191, 198, 496
N.W.2d 156 (Ct. App. 1992); see also Sulzer v. Diedrich, 2003 WI 90, 263
Wis. 2d 496, 664 N.W.2d 641 (retirement account).

97  In Sulzer, for example, the husband changed the beneficiary
designation on his retirement account from his first wife to his second wife in
violation of the judgment of divorce. Sulzer, 263 Wis. 2d 496, 4Y5-9. Our
supreme court determined that a constructive trust was warranted as the issue
“resulted from a mutual mistake regarding the ability to divide the accounts at the
time of the divorce,” and the second wife’s “retention of funds that are attributable
to [the first wife’s] portion of the retirement accounts would be unjust to” the first

wife. Id., 930.

18 Similarly, in Singer, the husband had a life insurance policy at the
time of the divorce, which he was required to maintain with his minor child as
beneficiary, but he later cancelled the policy. Singer, 173 Wis. 2d at 193. After
the divorce, the husband obtained new employment and a new life insurance
policy, and he named his new wife as the beneficiary. Id. at 193-94. This court
determined that the husband was required by the judgment of divorce to retain the
life insurance policy to protect his minor child’s right to support, but he “violated

this duty when he allowed the ... policy to lapse,” and under the circumstances it

3 James’ new wife argues that this case does not satisfy the doctrine of unjust enrichment
as “[t]he doctrine of unjust enrichment does not apply where the parties have entered into a
contract.” The requirement that no contract exist, like the requirement that the plaintiff confer a
benefit upon the defendant, is an element of the “quasi contract” theory of unjust enrichment;
however, our case law encompasses a broader concept of unjust enrichment in the context of
constructive trusts. See McDonah v. McDonah, No. 2014AP712, unpublished slip op. qf11-12
(WI App Dec. 23, 2014).
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was a proper exercise of discretion to impose a constructive trust in the child’s
favor against the proceeds of the later acquired policy. Id. at 197-98; see also
Richards, 58 Wis. 2d at 298-99 (imposing a constructive trust where the decedent
named his second wife as beneficiary in violation of an express provision in a

divorce judgment ordering him to maintain his children as the beneficiaries).

99  James’ new wife argues that the circuit court properly exercised its
discretion in declining to impose a constructive trust and seeks to distinguish
Sulzer and Singer as neither marital settlement agreement in those cases provided
a remedy for violating the agreement. His new wife claims that as the MSA in this
case provided a remedy, the court properly exercised its discretion. The problem
with this argument is that the remedy is meaningless. Equity might allow for
James’ wrongdoing if his estate had $250,000, but it did not. It had $5600.
James’ new wife cites no case law, and we have found none, where under these or
similar factual circumstances, a constructive trust is unavailable if a meaningless

remedy exists.*

4 Not only is the remedy meaningless here, it also has not been shown to be exclusive,
precluding another remedy, such as a constructive trust, applicable to the inequity as between the
noncontracting new wife and children. Nonexclusive remedies are the general rule in Wisconsin
contract law. See Local 248 UAW v. Natkze, 36 Wis. 2d 237, 250-51, 153 N.W.2d 602 (1967)
(agreeing with the general rule as expressed in 17A AM. JUR. 2D Contracts § 709 (2016) that,
“[a]lthough the parties may, in their contract, specify a remedy for a breach thereof, that
specification does not exclude other legally recognized remedies.” (citation updated from 17 AM.
JUR. 2D Contracts § 445)); see also Coleman v. Percy, 86 Wis. 2d 336, 340, 272 N.W.2d 118
(Ct. App. 1978) (“[A] contract will not be construed to take away a common law remedy unless
that result is imperatively required.”). See, e.g., Starleper v. Hamilton, 666 A.2d 867, 871 (Md.
Ct. Spec. App. 1996) (finding of wrongdoing was not necessary to impose a constructive trust, so
the case was remanded for further proceedings: but in the process, the court also rejected the
estate’s assertion that the remedy provided in the marital agreement, which made the estate liable,
would preclude other remedies, such as a constructive trust on the insurance proceeds).
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910  The equities of this case mandate the creation of a constructive trust
in favor of the children so as to accomplish the intent of the MSA. All of the
requirements of a constructive trust have been satisfied: James’ new wife received
and retained a benefit, which was unjust to James’ children who were denied their
guaranteed means of support, and the aforementioned unjust enrichment was the
result of James’ wrongful conduct in violating the MSA. Regardless of James’
motive, his designation of his new wife to the exclusion of his children was wrong
and inequitable under the terms of the MSA. We also conclude that the remedy
provided in the MSA (a lien against the estate) is equally unjust and not a viable
remedy as James failed to fund his estate in an amount sufficient to provide the
equivalent support for his children. In light of Wisconsin’s strong public policy in
favor of properly supporting the children of a dissolving marriage, see Ondrasek
v. Tenneson, 158 Wis. 2d 690, 695, 462 N.W.2d 915 (Ct. App. 1990), James’ new
wife “in equity and good conscience should not be entitled to beneficial
enjoyment” of the insurance proceeds, Wilharms, 93 Wis. 2d at 679. Equity

requires the imposition of a constructive trust.
By the Court—Orders reversed and cause remanded.

Not recommended for publication in the official reports.
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11 HAGEDORN, J. (dissenting). The parties in this case entered into a
contract (the MSA) requiring that James maintain his life insurance policy and that
his children be “named as sole and irrevocable primary beneficiaries” on that
policy until they become adults. James did not maintain the insurance required by
the contract, instead naming his new wife as beneficiary, thus violating the MSA’s
life insurance requirement. This is a common fact pattern in our case law. And
prior cases have held that a constructive trust can be an appropriate remedy in this

situation.

12  What is unique to this case, however, is that the MSA provided a

remedy for this failure. The MSA states:

If either party fails for any reason to maintain any of the
insurance required under this article, there shall be a valid
and provable lien against his or her estate in favor of the
specified beneficiary to the extent of the difference between
the insurance required and the actual death benefits
received.
The parties debated before the circuit court whether this was an exclusive remedy

or not. The circuit court ultimately concluded it was.

13  What happened next, however, is something the majority and I
disagree on. The majority buys Joan’s argument that the circuit court’s decision
was legal error, framing it as the mistaken “belief that it was required to find
ambiguity in the MSA in order to impose a constructive trust.” Majority, 5. To
be fair to the majority, the circuit court could have been a bit more clear. But I

read the circuit court’s decision differently, and generally, we search for reasons to
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uphold these sorts of discretionary decisions. Roy v. St. Lukes Med. Ctr., 2007
WI App 218, 411, 305 Wis. 2d 658, 741 N.W.2d 256.

914  The circuit court believed that the kind of injustice necessary to
trigger imposition of a constructive trust was dependent on whether the contractual
terms left open that sort of remedy. This is not an improper analysis. In Duhame
v. Duhame, 154 Wis. 2d 258, 261-64, 453 N.W.2d 149 (Ct. App. 1989), a case
with similar facts involving life insurance proceeds and a beneficiary change, this
court focused on the language of the contract to determine the intent of the parties
and the nature of the bargain that was struck in the divorce stipulation. I read the
circuit court as doing a similar thing here. But again, unlike in the cases cited by
the majority, this MSA contained a remedy. Thus, the court believed no real
“injustice”—one of the requirements for a constructive trust—would occur by
simply enforcing the agreement. In short, I read the circuit court as saying that the
parties struck a bargain and included a remedy provision as part of that bargain.
There is no reason to disturb that bargain unless it has some wiggle room. Said
another way, enforcing the MSA as written, including the remedy provision, is
ensuring the intent of the parties is carried out—and therefore, would not
constitute the requisite unjust enrichment and unfairness necessary to trigger

imposition of a constructive trust.

915  The circuit court’s interpretation of the MSA appears correct.
Changing the beneficiary was a fundamental failure to “maintain ... the insurance
required” on behalf of the children. The MSA then prescribes a remedy that
“shall” take place—a lien. Other potential remedies exist—including the common
remedy of a constructive trust—but are not named. Nor does the provision include
a catchall like, “and any other remedy that would effectuate the parties’ intent.” It

is a limited remedy, one that in many situations might not make the children
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whole. And again, it is worth noting that imposing a constructive trust in cases
just like this is common and replete in our case law. Thus, the MSA’s mandatory
lien language does not make much sense if other remedies could be pursued

instead of a lien.

916 At its heart, the circuit court was asked to engage in a basic fairness
analysis. And that is exactly what it did. The circuit court read the MSA and
determined that fairness here would be to hold the parties to their bargain. The
circuit court was well aware that this was an imperfect remedy for the children and
could mean they may never see a dime of the insurance proceeds they should have
received. But the circuit court determined that it was appropriate and just to hold

the contracting parties to the terms they negotiated—for better or for worse.

917  As the majority acknowledges, this decision is one that, under our
law, is left entirely to the discretion of the circuit court. Our review is limited to
determining whether that decision is reasonable—the kind of judgment a
reasonable judge could reach. Even if one might disagree, the circuit court’s
decision was eminently reasonable and appropriate and did not, in my read, rest on
an incorrect legal basis. Holding the parties to their bargain is, at the very least, a

sensible way to balance the equities.

918  While ostensibly grounding the decision as one of legal error, some
parts of the majority opinion go even further. The majority asserts that “creation
of a constructive trust in favor of the children” is required as a matter of law.
Majority, §10. There are two problems with this. First, the circuit court left
unaddressed whether Joan even had the power to ask for a constructive trust on
behalf of the children. The majority does not address that issue, but skips right

over to impose a constructive trust anyway—assuming the answer to an important
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legal prerequisite. The second problem is that instead of remanding to the circuit
court to make a discretionary determination, this court just makes the
determination itself. But the circuit court said that if we remanded, it would have
a trial to ensure that the full intent of the parties and other considerations regarding
the beneficiary change could be considered. To conclude that imposition of a
constructive trust is legally required, and to do so even though the circuit court
never held a hearing to determine the relevant underlying facts or even whether
Joan had the ability seek this remedy for her children in the first place, is an
extraordinary holding by a court charged only with reviewing the circuit court’s

exercise of its equitable judgment.

919 In the end, I believe the majority misreads the circuit court’s
decision, and then fails to apply our standard of review with the aim of achieving
an outcome it feels is more just. If the majority’s view of the circuit court’s
decision is correct—that it was an exercise of discretion based on an improper
view of the law—the proper remedy would be remanding to the circuit court. The
majority’s much more brazen approach is based on its view of the just outcome.
But what justice requires before us is staying in our lane, applying the law, and
letting the circuit court exercise its own discretion. Because the majority does not

do so, I dissent.
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